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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“The Act”): PJ ANKIEWICZ (“complainant”) v LIFESTYLE 

RETIREMENT ANNUITY FUND (“first respondent”) AND LIBERTY GROUP 

LIMITED (“second respondent”) 

 

[1] INTRODUCTION  

 

1.1 This complaint concerns firstly, the causal event charges imposed on 

the complainant’s fund values when he ceases contributions to the first 

respondent, secondly, the performance of the complainant’s investment 

fund and finally, misrepresentation caused by a pre-mature letter from 

the second respondent confirming that his fund value can be 

transferred to the new generation policies, which belong to the 

Excelsior 1000 series.                  .   

 

1.2 The complaint was received by this Tribunal on 17 February 2012. A 

letter acknowledging receipt thereof was sent to the complainant on               

7 March 2012. On the same date, the complaint was dispatched to the 

respondents giving them until 9 April 2012 to file their responses. A 
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response, which was forwarded to the complainant, was received by 

this Tribunal on 2 May 2012. The complainant’s further submissions 

were received by this Tribunal on 17 July 2012.   

 

1.3 After considering all the written submissions, it is considered 

unnecessary to hold a hearing in this matter. The determination and 

reasons therefor appear below. 

  

[2] FACTUAL BACKGROUND 

 

2.1 The complainant applied for and was admitted to membership of the 

first respondent, which is a registered retirement annuity fund in terms 

of the Act, by virtue of purchasing a retirement annuity fund policy with 

policy number 57110660300 (“the policy”) on 1 March 1992. The 

second respondent is the underwriting insurer and administrator of the 

first respondent. The complainant’s membership in respect of the policy 

was to endure until his chosen retirement date of 1 March 2025. 

However, on 26 March 2012, a quote was made by the second 

respondent for a transfer in terms of section 14 of the Act, upon receipt 

of a request from the complainant.    

 

2.2 The complainant’s fund value immediately before his decision to cease 

contributions to the first respondent was R391 890.86 (“pre-causal 

event fund value”). As a result of his decision, the second respondent 

will impose a causal event charge of R43 725.12 resulting in the 

complainant’s fund value decreasing to R348 165.74 (“post-causal 

event fund value”).  

 

 

[3] COMPLAINT 

 

3.1 The crux of the complaint is the following:  
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• The deduction to be made from the complainant’s fund value when 

it is transferred in terms of section 14 of the Act by the second 

respondent; 

 

• The performance of the policy. The complainant submitted that he 

quantified the extent of his loss by comparing it to the return of an 

Allan Gray equity fund in the new generation policy over the 

disputed period, i.e. from May 2006 to May 2011. The difference is 

4.73% over a period of five years, which he submits is substantial. 

For example, if the value of his policy was R100 000.00 in March 

2006, the improved return of the Allan Gray fund would have 

amounted to R180 479.00 in May 2011; and    

 

• The fact that a letter dated 11 May 2006 was prematurely sent to 

him advising that the policy proceeds could be transferred to a new 

generation policy, to which he reacted by requesting his fund value 

to be transferred to the new generation policy. The fact that the 

second respondent apologised for the letter that was prematurely 

sent to him implies that they acted negligently and irresponsibly by 

not familiarising themselves with all the facts before launching the 

advertisement campaign. The second respondent failed to send 

communication to all the members of the first respondent who 

received the premature letter to ignore its contents. The 

complainant further submitted that the second respondent’s apology 

for the premature letter does not compensate for the substantial 

financial loss he has suffered as a result of it. He was not only 

misled, but suffered substantial financial loss as a result of the 

second respondent’s premature letter compared to the returns on 

investment of other so-called new generation policies. Therefore, he 

submits that he should be exempted from causal event charges 

when the first respondent transfers his retirement annuity to a 

service provider of his choice.   
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3.2 In light of the above, the complainant requests this Tribunal to assist 

him in this regard.     

 

[4] RESPONSE  

 

4.1 The second respondent submitted that, with regards to causal event 

charges, on entering into this contract, as the insurer, it incurred certain 

expenses. The expenses consist of commissions as well as marketing, 

distribution and acquisition expenses. Its expectation was that the 

contract would remain in force for the full contractual term of 33 years 

and that the selected contributions would be paid during this term. In 

this way, the costs incurred as a result of the issue of this contract 

would be fully recovered.  

 

4.2 According to the second respondent, the complainant was therefore, 

aware at inception of the policy, of the fees and charges that would be 

applied. A copy of the policy document is attached to its response. If 

contributions are discontinued prematurely, it could no longer recover 

its expenses purely through the charges and management fee 

deductions as per the policy document. As a result, it has to recover 

the portion of the outstanding expenses incurred that could no longer 

be recouped by a lump sum deduction from the investment value. This 

is currently 11.16% of the investment value.  

 

4.3 The second respondent submitted that Rule 5.1 of the rules of the first 

respondent provides that when contributions cease before the member 

reaches the selected retirement date, the unrecovered expenses must 

be deducted from the investment value. These unrecovered expenses 

are in fact causal event charges as provided for in the regulations to 

the Long-Term Insurance Act, 52 of 1998 (“LTI Act”). Clause 5.2 of the 

regulations to the LTI Act permits the deduction of causal event 

charges in respect of contracts which are made paid-up prior to 

retirement age. Furthermore, clause 5.4 of the regulations to the LTI 
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Act provides that the imposed causal event charges should not exceed 

the maximum limit of 30% of the investment value. 

 

4.4 The second respondent further submitted that in terms of the 

regulations referred to above, the insurers may deduct a maximum of 

30% from the investment value of contracts which are made paid-up 

after 1 December 2006. The causal event charges of 11.16% do not 

exceed the maximum prescribed limit of 30%. Therefore, the causal 

event charges it levied in this matter as an insurer are in accordance 

with the above regulations and the rules of the first respondent. 

 

4.5 Regarding the complainant’s dissatisfaction with the performance of 

the investment, the second respondent submitted that the ultimate 

value of any market related policy is dependent on the performance of 

the portfolio to which it is linked. The policy has achieved an average 

growth rate of 11.73% per annum. The policy has had good growth on 

average, considering the fact that the market has experienced a few 

volatile periods during the duration of the investment. Below is a 

breakdown of the policy values to date, including the total amount 

invested and the growth it has achieved. 

 

  “Total premiums paid   R186 540.78 

   Less nominal charge to 

   Provide a guarantee on death  R   1 180.07 

   Less contribution charge  R   4 343.19 

   Less guarantee charge   R   1 786.37 

   Investment allocation   R178 910.93 

   Investment value at 26/3/2012  R391 890.86”    

 

4.6 With regards to the choice of portfolio, the second respondent 

submitted that it is the responsibility of the board of the first respondent 

(which was in fact carried out) with a diverse range of members with 

varying risk profiles to make a range of investment portfolios available 

to suit these varying risk profiles of members which can range from 
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aggressive to conservative risk profiles. Having made a range of 

portfolios available, it is up to the member through his or her adviser to 

choose one or more portfolios matching that individual member’s risk 

profile for the investment of contributions. There is no duty or obligation 

on it to provide investment advice to the members of the first 

respondent in relation to their individual choice of the range of 

investment portfolios made available to them as that duty rests with the 

members themselves.  

 

4.7 With regards to the information contained in its letter of May 2006, the 

second respondent submitted that on further investigation of the 

various actuarial factors, it found that the change would not be 

beneficial to its clients. Due to the different cost structures of the 

policies, i.e. the old and new, it would have been necessary to deduct 

any expenses still outstanding on the original policy and then further 

expenses would be incurred in the set-up of the new policy. It would, 

therefore, have been more expensive for the complainant to move his 

investment and it doubts that he would have been happy with the 

consequences of his decision. The second respondent confirmed that it 

apologised to the complainant about the letter of May 2006 which was 

prematurely sent to him. 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issues to be determined are firstly, whether or not the causal event 

charge imposed by the second respondent on the complainant’s fund 

values when he ceases contributions to the first respondent is fair and 

reasonable, secondly, whether or not the complainant or respondents 

should bear the investment losses incurred and finally, whether or not 

the complainant’s suffered financial loss as a result of the respondent’s 

negligent misrepresentation in the form of their letter of May 2006.    

 

Whether causal event charge to be imposed is reasonable  
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5.2 The basis for imposing causal event charges needs to be determined 

and it must be decided whether or not the causal event charges levied 

by the second respondent were fair and reasonable. In this regard 

Fourie J, in Old Mutual Life Assurance Company (SA) Ltd v Pension 

Funds Adjudicator and Others [2007] 1 BPLR 117 (C) at paragraph 35, 

noted that: 

 

 “The fact that the policy does not specify a formula according to which the 

paid-up reduced benefit is to be calculated, does not mean that Applicant 

has an unfettered discretion to arbitrarily determine a value in a manner that 

is unfair, unreasonable or capricious. In this regard, I am in agreement with 

Applicant’s submission that the provisions of the LTIA, referred to 

hereunder, dictate that the paid-up reduced benefit to which Second 

Respondent is entitled has to be calculated in accordance with generally 

accepted actuarial principles and practice.” 

 

5.3 With learned judge having confirmed that causal event charges may be 

imposed by underwriting insurers, what remains is to ascertain the 

fairness and reasonableness of the causal event charges levied by the 

second respondent. This Tribunal takes cognisance, firstly, of the 

provisions of section 46 of the LTI Act, which read as follows: 

 

  “A long-term insurer shall not- 

 

(a) enter into any particular kind of long-term policy unless the statutory 

actuary is satisfied that the premiums, benefits and other values thereof 

are actuarially sound; 

 

(b) make a distinction between the premiums, benefits or other values of 

different long-term policies unless the statutory actuary is satisfied that 

the distinction is actuarially justified; or 

 

(c) award a bonus or similar benefit to a policy-holder unless the statutory 

actuary is satisfied that it is actuarially sound and that a surplus is 

available for that purpose.” 
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5.4 Further, section 52 of the LTI Act prescribes the manner in which long-

term policies are to be dealt with in the event of premature cessation of 

contributions. The insurer must have rules approved by the statutory 

actuary that prescribe a sound actuarial basis and the method to be 

used to value a long-term policy in the event of a causal event 

occurring. Thus, the benefits and values attaching to a prematurely 

terminated policy, and any distinctions between it and policies that do 

not prematurely terminate, must be actuarially sound.  

 

5.5 Lastly, in addition to the requirement that causal event charges must be 

computed using generally accepted actuarial principles that ensure the 

actuarial soundness of the insurer, on 1 December 2006 the Minister of 

Finance promulgated regulations in terms of the LTI Act that stipulate 

maximum causal event charges in respect of causal events that 

occurred on or after 1 January 2001.  

 

5.6 Therefore, in determining the fairness and reasonableness of the 

causal event charges imposed by the second respondent, this Tribunal 

engaged the services of an independent actuary. The actuary 

considered the first respondent’s rules, the policy terms, the provisions 

of the Act and LTI Act, generally accepted actuarial principles and the 

regulations before reaching a conclusion on the reasonableness of the 

causal event charges.  

 

5.7 The actuary found that the causal event charges in the amount of 

R43 725.12 (11.16% of the fund value) imposed by the second 

respondent when the complainant ceased contributions to the first 

respondent prematurely was fair and reasonable and fell within the 

agreed limit of 30% stipulated in the regulations.  

 

5.8 Thus, after careful consideration of the facts placed before this 

Tribunal, it is evident that the second respondent acted in accordance 

with generally accepted actuarial practice, the provisions of the rules, 
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the provisions of the policy documents, the provisions of the LTI Act 

and the regulations. This Tribunal accordingly finds that the causal 

event charge imposed by the second respondent is not unfair and 

unreasonable.    

 

Whether complainant or respondents should bear investment losses incurred  

 

5.9 The facts show that even though the policy has achieved an average 

growth rate of 11.73% per annum, it has experienced volatile market 

movements which had a negative effect on the fund. This explains why 

the investment portfolio did not perform according to the complainant’s 

expectations. The respondents cannot be held responsible for these 

market movements. The complainant chose the investment portfolio 

and not the respondents. He could also change his portfolio as he was 

privy to its performance by virtue of receiving annual benefit statements 

from the second respondent, but he did not do this. Therefore, the 

complainant has to bear the investment losses he incurred. 

 

Whether complainant suffered financial loss due to misrepresentation 

 

5.10  The complainant bears the onus of proving on a balance of 

probabilities that the respondents acted negligently and unlawfully and 

as a result thereof, he had suffered financial loss and the damages he 

is claiming represent proper compensation for such a loss (see Dirkse v 

Lifecare Group Holdings Provident Fund [2001] 8 BPLR 2345 (PFA) at 

2348A-B).  

5.11 The complainant submitted that he was misled by the second 

respondent’s letter of May 2006, on which he acted upon but his 

instruction was never carried by the second respondent. The second 

respondent admitted that the letter was prematurely sent and 

apologised for it. However, this Tribunal must point out that the reasons 

advanced by the second respondent for deciding not to pursue the 
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matter are sound and reasonable and they were taken in the best 

interests of the members of the first respondent as detailed above.  

 

5.12 It is common cause that the second respondent was negligent by 

sending a misleading letter to the complainant. It is also common cause 

that the second respondent failed to advice the members, including the 

complainant, of the high costs involved in switching the retirement 

annuity policies into the new generation policies and that they should 

ignore the contents of its letter of May 2006, i.e. the premature letter. 

However, there is no actuarial evidence that the complainant suffered 

financial loss as a result of being unable to transfer his fund value to 

the new generation policy, taking into account, among other things, the 

fact that the second respondent was still required to deduct any 

expenses still outstanding on the original policy and then further 

expenses in the set-up of the new policy. These deductions would have 

reduced the complainant’s fund value. Therefore, this Tribunal is 

satisfied that the complainant did not sufficiently prove that he suffered 

financial loss as a result of the negligent conduct of the second 

respondent as alluded to above. 

 

[6] ORDER 

 

1. The complaint cannot be upheld and is dismissed. 

 

 

 

 

DATED AT JOHANNESBURG ON THIS 27TH DAY OF FEBRUARY 2013 

 

 

 

____________________________________ 

MA LUKHAIMANE 



 

 

11 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

                

Section 30M filing: High Court 

Parties unrepresented 

 


